
















































































































































































































































































































































Control measure standard (must comply
with at least one: water until visibly
moist, pave, apply and' maintain gravel,
recycled asphalt or other suitable surface
material; use dust suppressant other than
water; or limit trips to 20/day and speed
to 15 m h
Post sign with complaint line information
for sites 2: 5 acres
Dust control training class every 3 years
for certain personnel at site with disturbed
area 2: 1 acre
Dust Control Coordinator on-site for
permitted sites with disturbed area
2:5 acres
Opacity monitoring-use Appendix C
test method for un aved roads
Stabilization monitoring-use Appendix
C test methods for unpaved roads

Make and keep compliance records

Yes, but no grace period for
achieving compliance (§ 305.7)

Yes (§ 308)

Yes (§ 309)

Yes (§ 310)

Yes (§ 50l.l.c)

Yes (§ 50l.2.b)

Yes, but may be phased-in in
increments of5 miles/year.
(§ 302.7)

No

No

No

Yes (§ 501.l.b)

In response to a question at the July 19,2007 public meeting on the draft rules, MCAQD offered three
reasons why it claims the disparity is justified. MCAQD's three reasons are summarized below (with the
Chamber's comments in parentheses):

• MCAQD claims that total costs for additional dust controls for County-owned roads would be
much higher than the new dust control costs for any business category. (MCAQD has not
demonstrated that this claim is factually correct. For example, what portion of these costs already
is required under current Rule 310.01, § 304? Even ifMCAQD's claim is correct, are higher costs
justified because the County's unpaved roads are a larger source ofdust than most business
categories and/or because the County's unpaved roads have heen less regulated in the past than
most business source categories?).

• MCAQD claims that the County does not have the same degree ofcontrol over County-owned
roads that a business has over business-owned roads. (MCAQD has not demonstrated that this
claim is legally correct. In fact, current Rule' 310.01, § 304 already requires the County to
stabilize County-owned unpaved roads in certain cases. There is no apparent legal reason why the
County does not have the ability to stabilize an unpaved road that the County owns.)

• MCAQD claims that adjacent landowners might have the ability to stop a road paving project.
(MCAQD had not demonstrated that this claim is legally correct. There is no apparent legal
reason why the County does nothave the ability to stabilize an unpaved road that the County
owns. If this were a real legal problem, wouldn't it also be an equally serious problem for a
business that must stabilize its unpaved road adjacent to other landowners?)
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IfMCAQD intends to impose increased obligations on the business sector, mcluding requirements for
business-owned unpaved roads that are more stringent than the requirements for County-owned unpaved
roads, then MCAQD should clearly justify that disp.arity and explain and support with facts its assertions ,
summarized above and arty others on this subject. Given the significant amount of the PM-IO problem
attributed to fugitive dust from unpaved roads and shoulders-regardless ofwho owns them-MCAQD
should provide the public with a detailed explanation for its position that its u:npaved roads should be
subject to less stringent controls than business-owned unpaved roads. In the absence ofa convincing
demonstration, common sense and fainless should compel the County to adopt comparable regulations for
County-owned sources and business-owned sources ofdust emissions. The Chamber requests MCAQD
to· provide the public with a detailed explanation of its position, including supporting legal and cost
analysis, ifMCAQD continues to advocate less stringent controls for unpaved roads owned by the County
than for unpaved roads owned by businesses.

3. The Proposed Property Line Standard in Proposed Rule 310, § 303.1.b and in Proposed Rule
310.01 §§ 302.4.a, 302.5.a, 302.6.a.1 is Unconstitutional as Proposed

The referenced provision reads: "The owner and/or operator ofa dust generating operation shall not
cause or allow visible fugitive dust emissions to remain visible in the atmosphere beyond the property
line." At least two other jurisdictions have concluded that absolute prohibitions ~gainst visible emissions
crossing a property line are unconstitutional. In Ross Neely Exp. v. ADE, the Alabama Supreme Court
held that a state rule prohibiting visible emissions from crossing a property line:

is clearly overbroad, encompassing every situation in which visible fugitive ·dust
emissions move across a lot line, without regard to damage, injury, or inconvenience
caused, reasonable attempts at control, etc. This invades the area ofprotected freedom,
severely restricting the use of property, and creases a situation where discriminatory
enforcement is ·almost inevitable.

437 So.2d 82, 85 (Ala. 1983); see also, CF.& r.r v. CAPCC, 640 P.2d 238 (Colo. App. 1981)
(holding that property boundary standard "contravenes fundanlental due process rights"). The
Chamber respectfully requests this subsection be removed from the draft rule..

4. The Definition of "Area Accessible to the Public" is Problematic

Current Rule 310 and proposed Rule 310.01 include the term, "area accessible to the public" (defined as,
"Any parking lot or public roadway that is.accessible to public travel primarily for purposes unrelated to
the dust generating operation"). Rule 310, § 201; Proposed Rule 310.01, § 203. Tllis term creates
confusion because the new term sounds like it is related to the defin~tion elsewhere in the County rules for
"arrlbient air" (i.e., "That portion ofthe atmosphere, external to buildings, to which the general public has
access.") See Rule 100, § 200.13. The "ambient air" defmition serves important but wirelated purposes
under unrelated parts ofthe air program, including stationary source permitting.

In response to a question at the July 19, 2007 public meeting, MCAQD explained that the term "area
accessible to the public" is used for a unique purpose concerning trackout controls. Moreover, the
definitions section in Rule 310 begins with this restrictive phrase, "For the purpose ofthis rule, the
following defmitions shall apply." Thus, it appears that MCAQD correctly does not intend that this term
and its definition have any effect on the unrelated definition or interpretation of "ambient air" ~ Rule
100, § 200.13.
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In order to avoid future confusion or controversy, the Chamber req~ests that MCAQD formally state that
the term "area accessible to the public" and its definition in Rules 310 and 310.01 do not have an effect on
the definition or interpretation of"ambient air" in Rule 100, § 200.13. However, it would be preferable to
use a term other than "area accessible to the public" in Rules 310 and 310·.10. For example, either "paved
public parking/travel area" or "public parking/travel area" would be a good, non-controversial substitute
for "area accessible to the public." This change also would avoid the circularity and the lack of clarity
caused by using "accessible" in both the tenn being defined and in its definition.

The Chamber thanks MCAQD for this opportunity to comment on the proposed rules and urges the
County to make the requested revisions.
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION IX

75 Hawthorne Street
San Francisco, CA 94105-3901

Dece.mber 12, 2007

Lindy Bauer
Maricopa Association of Governments
302 North 1st Avenue, Suite 300
Phoenix, Arizona 85003

DearMJ;i2:
.""';

The U.S. Environmental Protection Agency (EPA) Region IX is submitting the foUowing
preliminary comments on the draft c;~MAG 2007 Five Percent Plan·for PM-1 0 for the
Maricopa COWlty Nonattainment Area." First ofall, we would like to commend the
Maricopa Association ofGovernments (MAG), the Arizona Department of
Environmental Quality (ADEQ), and the Maricopa COWlty Air Quality Department
(MCAQD) on the extensive effort, resources and staff time that went into developing this
plan. We would also· like to commend the agencies for the resources that are being
committed to implement the plan into the future. These resource commitments are
essential for success in attaining the PM-l 0 standard in the Maricopa County
nonattainment area.

As you know, because MAG has chosen 2010 as the attainment deadline in the plan, the
first clean year will need to be in 2008. It i$ important that the public understand that ifa
violation occurs before EPA acts on the plan, EPA will not be able to approve the plan.
IfEPA does disapprove the plan, such a disapproval would s~ sanctions and Federal
Implementation Plan (FIP) clocks. If EPA ·approves the plan and a violation occurs
thereafter, MAG will need to revise the plan because the plan would have failed to ensure
attainment ofthe standard.

While the plan appears to address the Clean· Air Act requirements, based on our
preliminary review, EPA is concerned about some ofthe assumptions made in the plan.
EPA will need to go through a much more extensive review upon formal submittal of the
plan by ADEQ.

We are concerned that the new and more stringent measures will not be in place early
enough in the tlrree-year period to prevent a violation from occurring. The draft plan
assumes that the Maricopa County nonattainment area will have three clean years of data
beginning in 2008. However, the new and more stringent measures that are included in
the draft plan begin in 2008 and are only fully implemented by 2010. This means that the
Maricopa County nonattainment area.will phase in the new'and more stringent controls
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over a three-year period, and will enter 2008 with a control program similar to what
exists today.

Another issue that we wanted to raise to your attention is the reliance on increased
compliance to achieve the goals of the plan. In Figure ES-5, most of the emission
reductions for the committed measures rely on increased compliance with dust control
requirements. The MCAQD is the primary entity responsible for achieving the higher
level ofcompliance.. Given the current difficulty ofensuring compliance with existing
dust control requirements, achieving such a significant change in behavior by regulated
industries seems optimistic. .

Lastly, the cities have made commitments to adopt plans and ordinances that are intended
to result in emission reductions. These emission reductions are relied on in this plan. In
order to do a thorough review of the plan, we will need a summary table of the city
commitments that identifies exactly what the cities are committing to do, how and when
they will accomplish the measure, and who will be enforcing the measure. We plan to
participate in the workshop that you are hosting this month, and we can discuss with you
the kind ofsummary infonnation that would be useful.

Please call me at 520-498-0118 ifyou have any questions about our comments. Again,
we appreciate all the work that MAG, ADEQ, and MCAQD have put into this plan. The
PM-l0 problem in the Phoenix metropolitan area is very complex, and it is apparent that
the air quality agencies have been thoroughly investigating solutions to that problem.
We look forward to getting the formal submittal at the end ofthe month, and to working
with you, ADEQ, and MCAQD during our formal review ofthe plan.

Sincerely,

Colleen McKaughan
Associate Director
USEPA, Region IX

cc: Nancy Wron~ ADEQ
Robert Kard, MCAQD
Don Gabrielson, PCAQCD



APPENDIX D

·EXHIBIT 2:

CERTIFI.CATION· OF ADOPTION



RESOLUTION TO ADOPT THE MAG 2007 FIVE PERCENT PLAN FOR PM-I 0
FOR THE MARICOPA COUN1Y NONATTAINMENT AREA

WHEREAS, the Maricopa Association of Governments (MAG) is a Council of Governments
composed of twenty-five cities and towns within Maricopa \=o~n:tY and the contiguous urbanized area, the
County of Maricopa, the Gila River Indian Community, the Salt River Pima-Maricopa Indian Community,
Fort M~Dowell Yavapai Nation, Arizona Department of Transportation, and Citizens Transportation
Oversight Committee; and

WHEREAS, the Governor of Arizona designated MAG as the regional air quality planning agency
and metropolitan planning organization for transportation in Maricopa County; and

WHEREAS, -the Maricopa County nonattainment area is classified as a Serious Area for PM-IO
particulate matter according to the Clean Air Act; and

WHEREAS, the Five Percent Plan for PM-lOis required by the Clean Air Act since the Maricopa
County nonattainment area failed to attain the PM-I 0 standard by December 3 I , 2006; and

WHEREAS, the plan is required to reduce PM-I 0 emissions by at least five percent per year until
the standard is met; and

WHEREAS, MAG has prepared the Five Percent Plan for PM-IO for the Maricopa County
Nonattainment Area; and

WHEREAS, A.R.S. 49-406 H. requires that the governing body of the metropolitan planning
organization ad~pt the nonattainment area plan.

NOW THEREFORE, BE IT RESOLVED BY -THE MARiCOPA ASS0CIATJON OF
GOVERNMENTS REGIONAL COUNCIL as follows:

- -

SECTION I. That the MAG Regional Council adopts the MAG 2007 Five Per<:ent Plan for PM-I 0
for the Maricopa County NonattainmentArea whi-ch contains committed control measures from the State
and local governments.

SECTION 2. That the MAG Regional Council further recommends implementation of the
appropriate measures by the MAG cities and towns, Maricopa County, and the State o~ Arizona and
authorizes the submission of the plan to the Arizona Department of Environmental Quality and the U.S.
Environmental Protection Agency.

PASSED AND ADOPTED BY THE REGiONAL COUNCIL OF THE MARICOPA ASSOCIATION OF
GOVERNMENTS THIS NINETEENTH DAY OF DECEMBER 2 7.

ATTEST:



CERTIFICATION OF ADOPTION OF THE
MAG. 2007 FIVE PERCENT PLAN FOR PM-10 ·

FOR THE MARICOPA COUNTY NONATTAINMENT AREA

An Excerpt from the December 19, 2007 MAG Regional Council Meeting Minut~

Councilmember Peggy Neely moved to adopt the MAG 2007 Five Percent Plan for
PM-I0 for the Maricopa County Nonattainment Area. Mayor Bob Barrett seconded, and
the motion carried unanimously.

I certify that on December 19, 2007, the MAG Regional Council adopted the
MAG 2007 Five Percent Plan for PM-lO for the Maricopa County Nonattainment Area.

Dennis Smith
MAG Executive Director

Date


